Michigan Supreme Court

State Court Adminigrative Office
309 N. Washington Square, P. O. Box 30048
Lansing, Michigan 48909
(517) 373-4835
John D. Ferry, Jr., State Court Administrator

MEMORANDUM

DATE: January 16, 2002

TO: All Circuit, Family Divison, Disgtrict, and Municipal Judges
CC: Court Adminigtrators, County Clerks, and Juvenile Registers

FROM: James L. Covault, Director
Trial Court Services

SUBJ: I mplementation of SCAO Administrative Memorandum 2001-10
Public Acts 84-91 - DNA Sampling and Assessment

Public Acts 84 through 91 of 2001 expand the offenses for which aDNA sample is required upon conviction or
afinding of responghbility. The acts took effect January 1, 2002, and apply to the following individuas:

. Thoseindividuds convicted onor after January 1, 2002, of afdony or one of a select set of misdemeanors,
. Those juveniles found responsible on or after January 1, 2002, of one of a salect set of offenses;

. Those in prison on or after January 1, 2002, based on a conviction of a fdony or one of a select set of
misdemeanors,

. Thosejuvenileswho are supervised by ether the Family Independence Agency (FIA) or acounty juvenile
agency on or after January 1, 2002, and who are under such supervision based on being either (1) found
respongble of one of a number of offenses, or (2) convicted of a fdony or one of a number of
misdemeanors [Currently, Wayne County’s Department of Community Justice (DCJ) is the only county

juvenile agency];

. Thosejuvenileswho are public wards (juvenilescommitted to FIA or DCJ through 1974 Public Act 150)
on or after January 1, 2002, and who are public wards based on being either (1) found responsible for one
of asdect set of offenses, or (2) convicted of afelony or one of a number of misdemeanors.
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A. Requirement to Take DNA Sample
A DNA sampleis now required to be taken in a sgnificantly greater number of Stuations. (See attached
ligt of Eligible Offenses for DNA Profiling Assessment.) However, a sample is not to be taken from an
individud if a sample was at any time earlier taken from the individua and is in the possession of the
rdevant authorities. [MCL 28.173a(2), 28.176(3), 712A.18k(2), 750.520m(2), 791.233d(1),
803.225a(2), 803.307a(2)]

1 Per sons convicted or found responsible of an offense on or after January 1, 2002

For relevant convictions and findings of responghbility, a court must order that a DNA sample be
taken. [MCL 28.176(4)] Genera facts about ordering DNA samples.

 The crimind history record available from the Michigan State Police Crimind Judtice
Information Center will indicate whether or not a DNA sample is already onfile. Atthe
present time, the Michigan State Police predict it will take two to three months before the
crimind history record for an individua will show that a DNA sample has been taken.

Courts and local law enforcement may need to develop a protocol for vaidating a
defendant or juvenile's statement that a DNA sample was taken. Absent any proof, the
court must comply with the statute and order the sheriff or investigating law enforcement

agency to take the sample. (A Sample Crimind History Record Containing DNA Record

Information is attached.)

* A new form, MC 283, Order for DNA Sample, has been created. It includesa
section for law enforcement to indicate the sample was taken, with direction to return
the form to the court upon completion if requested. The date the sample was taken will
indicate to the court whether the sample was taken before or after the court’s order.
Theformisavailable a the following location:

http:/Aww.supremecourt.state. mi.us/courtforms/general criminal/mc283.pdf

» Compliance with the order to provide a DNA sample may be a condition of a bond
pending sentencing.

* Therequirement to order persons for counsding and/or testing for communicable disease
has not been replaced by DNA sampling.

a Per sons convicted

A DNA sampleisrequired for any person convicted onor after January 1, 2002, of any
felony or of any one of aset of eight particular misdemeanors. [MCL 750.520m(1)(b)]


http://www.supremecourt.state.mi.us/courtforms/generalcriminal/mc283.pdf
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b.

Generd points about this requirement:

* Thisrequirement appliesequaly to thosejuvenileswho are ether waived into the
crimind divison of the Circuit Court or who are designated to be tried as an adult
in the family division of the Circuit Court.

* Felony is defined as a violation of apenal law of this state for whichthe offender
may be punished by imprisonment for more than one year, or an offenseexpresdy
designated by law to be afdony. [MCL 712A.18k(11)(b), 803.225a(7)(a),
750.520 m(11)(c), 28.172(d), 803.307a(7)(a)]

Juvenilesfound responsible

A DNA sampleisrequired for any juvenile found responsible on or after January 1, 2002,
for any one of aset of fourteen particular offenses. [MCL 712A.18k(1)(a)]

2. Personsin custody on or after January 1, 2002

DNA samples are required for al individuas who are prisoners, and for juveniles who are
supervised by FIA/DCJor are public wards based on being found responsible or convicted of any
one of aset of particular offenses, onor after January 1, 2002. The agency taking the sample shdl
collect a sample regardless of whether the individua consents to the collection. [MCL
791.223d(3), 803.225a(4), 803.307a(4)]

a.

Department of Corrections (DOC) Prisoners

A prisoner shdl not be released on parole, placed in a community placement facility,
induding acommunity corrections center or a community residentid home, or discharged
upon completion of his or her maximum sentence until a DNA sample is provided. A
prisoner is a person who is incarcerated in a prison; a sample is not required for an
individua who, prior to January 1, 2002, was placed on parole or otherwise released from
prison and remains out of prison. [MCL 791.233d(1)]

Juveniles under the supervision of FIA or DCJ

A juvenile who, on or after January 1, 2002, is under the supervision of the FIA or DCJ,
and is under such supervison based on having been (1) found responsible for any one of
fourteen particular offenses, or (2) convicted of a felony or any one of eight particular
misdemeanors, shdl not be placed in acommunity placement of any kind and shdl not be
discharged from wardship until a DNA sample is provided. [MCL 803.225a(1)] A
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sample would not have to be taken for a juvenile who is supervised by FIA/DCJif the
current supervision is based on an adjudication or conviction for an offense not triggering
aDNA sample, evenif the juvenile had an earlier adjudicationor convictionfor an offense
which now would trigger a DNA sample.

C. Public wards

A juvenile who, on or after January 1, 2002, is a public ward under a youth agency’s
jurisdiction, and is a public ward based on having been (1) found responsible for any one
of fourteen particular offenses, or (2) convicted of afelony or any oneof eght particular
misdemeanors, may not be placed in acommunity placement of any kind or discharged
from wardship until a DNA sampleis provided. [MCL 803.307a(1)] Reevant points.

* A public ward is either:

a) ayouth accepted for care by ayouth agency who isat least 12 years
of age when commiitted to the youth agency by the juvenile divisonof the
probate court or the family divison of drcuit court under MCL 712A.2
and the act for which the youth is committed occurred before his or her
seventeenth birthday, or

b) ayouth accepted for care by ayouth agency who is at least 14 years
of age when committed to the youth agency by acourt of generd crimind
juridiction under MCL 769.1 if the act for which the youthis committed
occurred before his or her seventeenth birthday. [MCL 803.302]

* A youth agency is ether FIA or a county juvenile agency, whichever has
responsibility over apublic ward. [MCL 803.302]

» Aswith juveniles under the supervison of FIA/DCJ, a sample would not have
to be taken for a public ward if the wardship is based on an adjudication or
convictionfor an offense not triggering aDNA sample, even if the juvenile had an
earlier adjudication or conviction for an offense which now would trigger aDNA
sample.

B. Agency to Take DNA Sample
1 Per sons convicted or found responsible for an offense on or after January 1, 2002

Samples must be collected after conviction or a finding of respongbility but before sentencing or
disposition. [MCL 28.176(4)]
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Per sons convicted

For adults, and juveniles convicted through waiver, the court shal order the county sheriff
or the investigating law enforcement agency to take the DNA sample. For juveniles
convicted through designated proceedings, the court shal order only the investigating law
enforcement agency to take the sample. [MCL 712A.18k(3)] Invedigating law
enforcement agency means the law enforcement agency responsible for the investigation
of the offense for which the person is convicted, but does not include a probation officer
employed by the DOC. [MCL 28.172(e), 750.520m(11)(b), 712A.18k(11)(c)]

Juvenilesfound responsible

Inthe relevant juvenile delinquency adjudications, the courtisto order the invedtigating lawv
enforcement agency to take the DNA sample. [MCL712A.18k(1)(a)] The court isnot
to order the county sheriff to take the sample if the sheriff was not responsible for the
investigation of the offense. [MCL 712A.18k(3)]

2. Personsin custody on or after January 1, 2002

The agency taking the sample of apersoninprison, or of ajuvenile who issupervised by FIA/DCJ
or isapublic ward, is neither required to give the prisoner or juvenile an opportunity for a hearing
nor required to obtain a court order before collecting the sample. MCL 791.233d(3),
803.225a(4), 803.307a(4)] Samplestaken shdl bemailed to the Forensc Science Divisoninthe
self-addressed envelope contained in the sampling kit.

a.

DOC prisoners

For any individud in prison on or after January 1, 2002, the DOC shall take a DNA

sample prior to dther rdeasing the individud on parole, placing the individua in a
community placement facility of any kind, or discharging the individua upon completion of

his or her maximum sentence. [MCL 791.223d(1)]

Juveniles supervised by FIA/DCJ and public wards

For any juvenile supervised by FIA/DCJ and public ward in wardship based on being
found responsible for the relevant offenses, or based on being convicted of afelony or one
of the relevant misdemeanors, FIA or DCJ (whichever applies) shdl takeaDNA sample
prior ether to placing the individua ina community placement of any kind or to discharging
the individua from wardship. [MCL 803.225a(1), 803.307a(1)]



Implementation of SCAO Administrative Memorandum 2001-10
Public Acts 84-91 - DNA Sampling and Assessment Page 6

C.

Assessment for Taking DNA Sample

Any individua providing a DNA sample must pay a DNA assessment. If a sample aready exigts for an
individua which meets the requirements of the DNA identification profiling system act, the person is not
required to give anew sample or pay a new assessment. [MCL 28.173a(2), 28.176(3), 712A.18k(2),
750.520m(2), 791.232d(1), 803.225a(2), 803.307a(2)]

1 Per sons convicted or found responsible for an offense on or after January 1, 2002
a. Ordering the DNA Assessment

Upon relevant convictionor finding of respongbility, the court must order each defendant
or respondent to pay a$60.00 DNA assessment. General points:

 The order for DNA assessment shdl be ordered upon the record and shall be listed
separately in the adjudicationorder, judgment of sentence, or order of probation. [MCL
28.176(6), 712A.18k(5), 750.520m(7)]

» The DNA assessment isin addition to any fines, codts, or other assessments, including
the $150 Forensic Laboratory Fee assessed in some convictions.

b. Collecting the DNA Assessment

The court dhdl collect the DNA assessment, dong with fines, costs, and other
assessments, from theindividud. Specid points:

o If the DNA assessment was ordered and the court later determines a sample was not
required, a corrected judgment should be entered with appropriate notesonthe Register
of Action. Any amount collected should be gpplied to any outstanding baance, or
returned to the payor if the caseispaid in full.

* When a court accepts from defendants and respondents partid payment of an
individud’ sentire outstanding debt, receiptsare applied againgt the DNA assessment only
after many other debts have been covered. [MCL 775.22] Here is the priority of
payments:

1. Fifty percent of each payment for crime victim assessment and restitutionuntil paid
infull.
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2. Costs. (MCL 600.8381 requiresthe digtrict and municipa courtsto send the first

$9 of cogts to the state. For ordinance violations, costs and finesare combined.)
3. Fines.

4, Probation or parole supervison fees.
5. Assessmentsand other payments. (The DNA assessment falsinto this category.)

* The court may suspend payment of dl or part of the assessment under review of a
veified petition if it determines the person is unable to pay the assessment. MCL
28.176(7), 712A.18k(6), 750.520m(8)]

Personsin custody on or after January 1, 2002
A prisoner, or arelevant juvenile who is under FIA/DCJsupervisonor isapublic ward, shdl pay

aDNA assessment of $60.00. No court order is required to establishliability for the assessment.
[MCL 791.223d(4), 803.225a(6), 803.307a(6)]

Distribution of the Collected DNA Assessment

The entity collecting the DNA assessment shall distribute the collected monies as prescribed by law.
Didtributionof the DNA assessment should not be combined with the distribution of any other assessment
(e.g., the Forensic Laboratory Fee), because the distribution varies with different assessments.

1.

Per sons convicted or found responsible for an offense on or after January 1, 2002

Digribution of al or any portion of the DNA assessment ordered and collected by the court is as
follows

10% to the court's funding unit,

25% to the funding unit of the agency which collected the DNA sample, and

65% to the Department of Treasury for the State Police Forensc Science Division.
[MCL 28.176(8), 712A.18k(7), 750.520m(9)]

Specific points in distributing monies to the Department of Treasury:

* The Department of Treasury court tranamittal advice forms, Form 57 for Circuit and
Probate Courts and Form 295 for Digtrict and Municipa Courts, have been modified to
tranamit revenue due the State Police. The 65 percent alocated for the MSP Forensic
Science Divison shdl be deposited in account 228.55.
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« |f the agency which collected the sample was the Michigan State Police, the 25
percent funding unit allocation shal aso be deposited to account 228.55.

2. Personsin custody on or after January 1, 2002

The agency collecting the assessment shdl transmit the entire $60.00 DNA assessment or portion
of the assessment collected to the Department of Treasury for the State Police Forensic Science
Divison. [MCL 791.223d(4), 803.225a(6), 803.307a(6)]

E. General Issues
1 Resisting or refusing to provide sample
Resigting or refusing to provide aDNA sampleisacrime. The following pendties apply:

* If aperson convicted as an adult ressts or refuses to provide a sample, he or she may
be sentenced to misdemeanor pendtiesof 1 year imprisonment and/or $1,000 fine. These
pendties apply to juveniles sentenced as adults after being convicted following waiver to
the crimina divison of the Circuit Court or being desgnated to be tried as an adult in the
family divison of the Circuit Court. [MCL 28.173a(1)]

* If ajuvenileisfound responsible for having resisted or refused to provideaDNA sample,
the juvenile is open to the digpositiona options avallable under the Juvenile Code. [MCL
712A.18]

2. DNA sample assessment not reported as part of fine on alcohol sentencing abstract

The DNA sample assessment is not reported on the acohol sentencing abstract (alcohol audit) at the
present time. If thisis added to the definition for the Drunk Driving Audit, courts will be notified.

3. Sampling kit and training

Quedtions regarding obtaining DNA sample kits, or training on taking samples, should be referred to the
Forensic Science Divison, Michigan State Police, 7320 N. Cana Road, Lansng, Ml 48903, (517) 322-
6600.

For further information regarding assessment didribution, contact Rebecca Mack at (517)373-5596. For
information regarding applicable offenses or other implementation issues, contact Sandi Hartnell at ( 517) 373-
0122.



Eligible Offenses for DNA Profiling Assessment
Public Acts 84 - 91 of 2001
Effective January 1, 2002

Juvenile found responsible in the Family Division for one of the following:

750.83 Assault with intent to commit murder

750.91 Attempt to murder

750.316 First degree murder

750.317 Second degree murder

750.321 Mandaughter

750.349 (or attempt) Kidnapping

750.520Db (or attempt) CSC 1

750.520c (or attempt) CSC 2™

750.520d (or attempt) CSC 3¢

750.520e (or attempt) CSC 4"

750.520g (or attempt) Assault with intent to commit CSC
750.167(1)(c) (or corresponding ordinance) Window peeping
750.167(1)(f) (or corresponding ordinance) Indecent or obscene public behavior
750.335a (or corresponding ordinance) Indecent exposure

Anyone convicted for one of the following, including a designated juvenile or if
jurisdiction is waived to circuit court:

Any felony (or attempt)

750.145a (or corresponding ordinance) Enticing a child for immoral purposes
750.167(1)(c) (or corresponding ordinance) Window peeping

750.167(1)(f) (or corresponding ordinance) Indecent or obscene public behavior
750.167(2)(i) (or corresponding ordinance) Loitering in a house of prostitution
750.335a (or corresponding ordinance) Indecent exposure

750.451 (or corresponding ordinance) First and second prostitution violations
750.454 (or corresponding ordinance) Leasing a house for purposes of prostitution
750.462 (or corresponding ordinance) Female under 17 in a house of prostitution




Sample Criminal History Record
Containing DNA Record Information

A TEST 68 7 11/06/01 1022 CRD21.

MI13300671

PUR: C RESPONSE TO INQUIRY ON SID: 497
OPR: WORDEN

FOR: TEST /DNA

OCA: FLAG

kkhkhkkkhhkkkhhhkkhhhkkhhhkhhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhhhkhdhhkhkhhkhkhhkhkhhhkhhhkhhhkhdhhkddhhkhd,kkd,kxx%%x

THIS IS A TEST RECORD ON THE CRIMINAL HISTORY RECORD SYSTEM

kkhkhkkkhhkkkhhhkkhhhkkhhhkhhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhhhkhdhhkhkhhkhkhhkhkhhhkhhhkhhhkhdhhkddhhkhd,kkd,kxx%%x

NAM: DOE/HERMAN/DAVID/ SID: 497J
RAC: W SEX: M DOB: 07-04-1930 FBI:
HGT: 509  WGT: 150 HAI: BRO [11: UNKNOWN

EYE:BLU POB: Ml

DLN: M1/D666666888999
NCIC FINGERPRINT CLASSIFICATION MNU:
FPC: PRN: 998877

SOC: 666-44-3333

AFISPRINTSAVAILABLE: YES

PALM PRINTSAVAILABLE: NO

DNA RECORD AVAILABLE: YES (PHONE 517-322-6600)

SCAR/MARK/TATTOO: SCLFARM  TATRARM  SCL ANKL
SC FACE CRIPRFT

ADDITIONAL IDENTIFIERS AND COMMENTS:
FIREARMS RIGHTS RESTORATION: APPROVED ORI: M13301100 DATE: 05-06-1993

NAM: DOE/JOHN//




